COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, ss. SUPERIOR COURT DEPT.
OF THE TRIAL COURT
C.A.NO_{9% ey 3285HC
)
WILLIAM P. LEAHY, S.J,, JOSEPH QUINN, )
and LINDA REILLY, Three Registered Voters )
in the City of Newton )
Plaintiffs, ;
v )
' )
NEWTON COMMUNITY PRESERVATION g
COMMITTEE, )
Defendant. ;

VERIFIED COMPLAINT FOR VIOLATION OF THE OPEN MEETING LAW,
DECLARATORY AND INJUNCTIVE RELIEFR

NATURE OF ACTION

1. Plaintiffs William P. Leahy, S.J., Joseph Quinn, and Linda Reilly, three registered
voters of the City of Newton (collectively, the “Plaintiffs”), bring this action pursuant to G. L. c.
30A, § 23(f), seeking declaratory and injunctive relief to redress violations by the Newton
Community Preservation Committee (“Defendant” or “Newton CPC”) of the Open Meeting Law,
G. L. c. 30A §§ 18-25 (“OML”), and to prevent future violations. In chief, Plaintiffs complain
that on Qctober 10, 2019, Newton CPC unlawfully entered into executive session to discuss
whether to fund the Newton Mayor’s $15.74 Million controversial plan to take by eminent domain
a portion of a property own;d by Boston College (“BC” or the “University”), known and numbered
as 300 Hammond Pond Parkway (“HPP Property”), and referred to as Webster Woods, Future

executive sessions are scheduled for the same purpose.

ACTIVE 46831528v7




2. A Community Preservation Committee’s (“CPC”) statutory mandate is pursuant to
the Community Preservation Act (“CPA”™), G. L. ¢. 44B. CPCs are authorized to use a specially
created fund of public monéy for the acquisition of conservation land. A CPC has no statutory
authority in effectuating an eminent domain taking under G. L. ¢. 79. It does not decide whether
or what to take; it has no ro}e in determining how much money is to be awarded in the event of a
taking. If the Newton City Council votes to take and the Mayor approves, New’ton CPC’s only
role is to decide whether to use CPA funds to pay all or a portion of the eminent domain award, if
requested to do so. A CPC discussion for that purpose should not, and cannot lawfully, be held in
a secret executive session,

3. Presented with a request for funding, as happened here, a CPC convenes duly
noticed public meetings to consider the merits of funding one project over another in queue within
the limits of the CPA monies available. It is intended to be a transparent, public process without
executive session which Newton CPC has in fact followed over the years - except in this case. A
review of Newton CPC’s méetings’ agenda and minutes reveals that in the last 5 years, the Newton
CPC entered into executive session only when it concerned BC’s HPP Property. This elusive
practice must come to an end.

4, Time is of the essence. On November 12, 2019, Newton CPC will hold another
executive session and at its conclusion, vote whether to use CPA funds for this project rather than
other projects seeking CPA funding. The public would be irreparably harmed if Newton CPC
votes to fund this purportedly CPA compliant project to the detriment of other projects without
full, public disclosure of what was discussed in past executive sessions and all information

considered, including all documents reviewed (“Executive Session Materials”).
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5. Plaintiffs seek a declaration that Newton CPC violated the OML when it entered
executive session on October 10, 2019 to discuss whether to fund the Mayor’s proposed taking of

HPP Property over other projects (“October 10 Meeting”), and seek a preliminary and a permanent

injunction enjoining and restraining the Newton CPC from (i) convening any future executive
sessions regarding funding of a proposed taking of BC’s property, and (ii) holding any future
public hearings and deliberations until the minutes‘ of, and all Executive Session Materials
considered during the October 10 Meeting’s executive session are made public.
PARTIES

6. Plaintiff, William P. Leahy, S.J., resides in the City of Newton, County of
Middlesex, Massachusetts, and is a registered voter.

7. Plaintiff, Joseph Quinn, resides in the City éf Newton, County of Middlesex,
Massachusetts, and is a registered voter.

8. Plaintiff, Linda Reilly, resides in the City of Newton, County of Middlesex,
Massachusetts, and is a registered voter.

9. Defendant, Newton CPC, is a municipal public body established under the CPA
with a principal place of business and operation at Newton City Hall, 1000 Commonwealth
Avenue, City of Newton, County of Middlesex, Massachusetts.

JURISDICTION AND VENUE

10.  This Coutt has jurisdiction pursuant to G. L. ¢. 304, § 23(f), G. L. ¢. 214, §§ | and
6, and G. L. ¢. 231A, § 2. Pursuant (o G.L.c. 30A, § 23(f) and G. L. c. 214, § 5, venue is proper
in this Court because Newton CPC’s principal place of business is at Newton City Hall, Newton,

Middlesex County, and where it meets, as it did on October 10, 2019.
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BACKGROUND

L The Community Preservation Act and The Newton CPC.

11.  The CPA came into law in 2000 and allows municipalities to levy a surcharge on
property taxes and receive state matching funds to achieve the goals and objectives of the CPA
namely, affordable housing, historic resources, open space, and recreation land. Among other
functions, local CPCs are rf;sponsibie for studying the needs, possibilities and resources of a city
or town regarding community preservation and making recommendations to the legislative body
for the acquisition, creation, and preservation of property for the purposes under the CPA. In turn,
public officials may request that a CPC fund such acquisitions. G. L. c. 44B, § 5.

12.  The City of Newton (“City”) adopted the CPA by ordinance in 2001 and formed
the Newton CPC. See Newton City Ord. §§ 7-80 - 7-89, Exhibit 1 hereto. The Newton Community
Preservation Fund is funded by a 1% surcharge on the City’s total property tax levy. The
surcharge, certain state matching funds, plus any unused funds from prior years carried forward,
create the available money for CPA projects in a given year. Eligible CPA projects compete for
limited funds. Newton CPC decides which of the many desirable projects fits within the annual
budget of available funds apd earmarks those for funding. Projects that are not funded remain on
the Community Preservation Plan list for future consideration.

13.  The Fiscal Year 2020 surcharge netted $3,568,921 in CPA funds and CPC’s
available funds for all projects in FY20 is $14,838,009. Exhibit 10 hereto, p. 3. According to the
Community Preservation Plan adopted on April 3, 2018, updated October 23, 2019, there are 28
projects, not including Webster Woods, seeking CPC funding, with an estimated cost of
$41,296,500 ($57,051,500 less $15,755,000). Newton Community Preservation Plan, Exhibit 2

hereto, pp. 3-4.
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1L City of Newton’s Plans to Take Part of the HPP Property.

14,  BC, a non-profif, private Jesuit, Catholic university, with a principal place of
business in the Chestnut Hill area of Newton, currently owns the HPP Property which consists of
25 acres, of which the front 8+ acres are developed. The HPP Property is bordered by conservation
land to the north and the Chestnut Hill Mall to the south. Since the time of its purchase in 2016,
the University has invested $6.5 Million to upgrade ﬂne propetty, renovating parts of buildings,
replacing a sewer line and inaking other infrastructure repairs. A landscaping materials storage
facility was built by the University in 2019 with significantly improved drainage infrastructure to
better protect the undeveloped rear portion. The portion of the HPP Property targeted for
acciuisition by the City is the rear portion, The University has plans in progress and anticipates
future development of the entire HPP Property.

15.  The City has shown some interest in acquiring all or portions of the HPP Property
for years, threatening but never acting. The City could have, but did not, buy the HPP Property in
2016 when it was sold to BC.

16.  InJuly 2017, then City Councilor (Alderman) and mayoral candidate, now Newton
Mayor Ruthanne Fuller, published a campaign position urging the taking by eminent domain of
the undeveloped portion of BC’s land to stop BC from developing it as part of its campus. Fuller
July 2017 Letter, Exhibit 3 hereto. Fuller became the City’s mayor in January 2018 (“Mayor

Fuller” or “Mayor”).

17.  Between January 2018 and the summer of 2019, the Mayor’s Webster Woods
advisory group and citizen organizations advocated for acquisition of the HPP Property. The
Mayor met with BC. The Newton CPC held meefings, and when the matter concerned the HPP

Property, went into executive session.
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18. By September 2019, the public remained in the dark. At the September 10, 2019
meeting of Newton CPC, a citizen observer from the League of Women Voters of Newton asked
for more information about the Webster Woods project, “[sJhe knew this project would be
expensive and was concerned that no information had yet been shared with the public about it.”
September 10, 2019 Minutes, Exhibit 4 hereto, p. 3. Newton CPC’s Chair Mark Armstrong
admitted that “CPC shared this concern.” Id. In response to the Chair’s acknowledged lack of
public information, Newton CPC went into executive session. /d.

19.  Emerging from the cloak of its September 10 executive session, Newton CPC
announced that it discussed FY20 priorities with the Newton Planning and Development Board
and with Newton Conservation Commission for funding of affordable housing and trails on
conservation land. Nothing about the HPP Property or Webster Woods was mentioned in public.
See September 10, 2019 Minutes, Exhibit 4 hereto, p. 4.

20.  Just a few days later, the Mayor publicly announced that she intended to move
forward with a taking. Maybr’s September 18, 2019 Letter, Exhibit 5 hereto. On October 3, 2019,
the Mayor submitted a funding request to Newton CPC for $15.74 Million for the taking in fee of
a 17.4 acre portion of BC’s propetty, plus certain related soft-cost expenses. Inits funding request,
the amount of money to be paid BC in the event of a taking is publicly announced to be §15.2

Million. Mayor Fuller Funding Request, Exhibit 6 hereto (“Mayor’s Funding Request”).

21.  Newton City Ordinance provides:

(a) The Newton [CPC] is hereby established to carry out the functions and duties of such
a community preservation committee as provided in General Laws chapter 44B,

including,

(3) It is the intent of this ordinance that, to the extent possible, projects using CPA
funds seek to leverage other funding sources. CPA funds shall not replace
existing operating funds only augment them (emphasis added).

Newton City Ord. § 7-80 (a)(3), Exhibit 1 hereto.
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22.  The Mayor’s Funding Request to use only CPA funds to pay the costs of taking the
Webster Woods portion of the HPP Property violates Newton City Ordinance. Newton City Ord.
§ 7-80 (a)(3), Exhibit 1 hereto.

23.  No other public money is to be used to pay for the proposed taking of the Webster
Woods portion of the HPP Property from BC.

24.  On or about October 4, 2019, Newtoﬁ CPC posted its agenda package for the
October 10 Meeting to consider the Mayor’s Funding Request. October 10, 2019 Agenda Package,

Exhibit 7 hereto (“October 10 Agenda™). The October 10 Agenda gave notice that it would enter

into executive session “for the purposes of considering the purchase, exchange, léase or value of
Webster Woods and strategy regarding litigation.” Id., p. I.

25.  The Newton CPC is only being requested to approve CPA funding. It is not
“considering the purchase, exchange, lease” of Webster Woods; that authority lies with the City
Council and Mayor, The Newton CPC has no responsibility or authority in a taking by eminent
domain; that authority also lies with the City Council and the Mayor under G. L. ¢. 79. The value
of Webster Woods has been determined by third parties, not by the Newton CPC. The amount of
money to be paid in just compensation in the event of a taking also lies with the City Council and
the Mayor under G. L. ¢. 79. Newton CPC has no role in litigation.

26.  Newton CPC convened the October 10 Meeting. The Mayor made a presentation
and then Newton CPC went into executive session. October 10 Meeting Draft Minutes, Exhibit 8
hereto.

27. On October 21, 2019, Joseph Herlihy, Esq., BC’s General Counsel, filed and served

on the Newton CPC an OML complaint pursuant G. L. c¢. 30A § 23 (“OML Complaint”). An
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Answer or response to the OML Complaint was due on November 8, 2019. OML Complaint,
Exhibit 9 hereto.

28, The next schéduled meeting of the Newton CPC has been noticed for November 6,
2019. The only item on the agenda is a public hearing to discuss the Mayor’s Funding Request.
November 6, 2019 Agenda Packaée, Exhibit 10 hereto.

29.  Newton CPC has also given notice that it will hold a public meeting on November
12, 2019, and scheduled a vote on the Mayor’s Funding Request to follow, but only after another
exccutive session. See November 12, 2019 Agenda, Exhibit 11 hereto.

30.  Ifthe Newton CPC votes to fund the taking of the 17.4 acre Webster Woods portion
of the HPP Property from BC on November 12, 2019 while the October 10 Meeting executive
session, and the anticipated executive session preceding the vote on November 12, remain
shrouded in secrecy, then the public will have been irreparably harmed by being deprived of the
benefits of public, open meetings and the opportunity to be heard before the Newton CPC chooses
to fund one project over othérs.

31.  Regarding Newton CPC’s Answer to the OML Complaint originally due on
November 8, 2019, without informing or even copying BC’s General Counsel, Newton CPC
requested from the Attorney General an exiension of time by and through the City Solicitor’s
Office on October 29, 2019. The AG granted the extension to November 19, 2019 by letter dated
October 31, 2019. BC’s General Counsel would have been left in the dark by the Newton CPC
had he not been sent a courtesy copy by the AG. AG Extension Letter, Exhibit 12.

COUNT I
(Newton CPC’s Violation of Open Meeting Law, G. L. c. 30A)

32.  Plaintiffs hereby incorporate by reference, as if fully set forth herein, the allegations

contained in the preceding paragraphs.
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33. Under Massachusetts law, with few exceptions, all meetings of a public body must
be open to the public. G. L. c. 30A § 20 (“all meetings of a public body shall be open to the
public”). Public bodies may enter a closed, or executive, session only for the limited purposes
enumerated in the G. L. ¢. 30A § 21,

34,  Newton CPC purported to enter into executive session “for the purposes of
considering the purchase, exchange, lease or value of Webster Woods and strategy regarding
litigation.” Exhibit 7. This‘was pretextual.

35.  The City is not considering the purchase, exchange or lease of Webster Woods.
Newton CPC has no decisiqn-making role in determining whether to take by eminent domain, no
role in the legal procedure required to make a taking, no role in the determination of value of the
property taken.

36.  Newton CPC is not involved in litigation strategy.

37.  Newton CPC’s sole responsibility is to decide whether to honor the Mayor’s
Funding Request to use 100% CPA funds to pay for the taking by eminent domain of BC’s
property.

38.  The amount of money to be paid to BC, $15.2 Million, in the event of a taking has
been publicly announced. It is in the Mayor’s Funding Request. Exhibit 6 hereto, p. 16. The basis
for the Mayor’s request — thé appraisal summary circulated to the Newton CPC on October 3, 2019
— is publicly known. Id.

39.  Newton CPC’s deliberations, and consideration of Executive Session Materials
provided to the Newton CPC members in executive session, out of public view, concerning
whether to take and how much to pay are outside the scope of the Newton CPC’s statutory

responsibilities under the CPA, were unlawful and must be made public before a vote on the matter.
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40.  Therefore, Defendant violated the OML when it entered into executive session on

October 10, 2019 for an improper purpose.

COUNT 11
(Declaratory Judgment)

41.  Plaintiffs hereby incorporate by reference, as if fuily set forth herein, the allegations
contained in the preceding ﬁaragraphs.

42.  An actual controversy exists between Plaintiffs, on the one hand, and Newton CPC,
on the other hand, as to Newton CPC’s right to enter into executive session at the October 10
Meeting and ultimately the right of Newton CPC to vote to fund with those matters considered in
secret, including all Executive Session Materials.

43.  Plaintiffs seek a declaration of rights by this Court pursuant to G. L. Ch. 231A, § 1
that Newton CPC: (a) deliberated in executive session at the October 10 Meeting concerning the
Mayor’s Funding Request proposal; (b) had no right under the OLM to conduct those deliberations
in secret; (c) has no right to proceed with a vote on whether to commit CPA funds, as requested
by the Mayor, without revealing to the public the content of all secret deliberations in executive
session on the subject; (d) is obligated under the OML to reveal and make public all Executive
Session Materials, includiné the minutes and other documents evidencing the October 10 Meeting
executive session before proceeding to a vote on funding, and (e) must refrain from conducting

business in secret before such vote.

COUNT U1
(Injunctive Relief)

44.  Plaintiffs hereby incorporate by reference, as if fully set forth herein, the allegations

contained in the preceding paragraphs.
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45.  Newton CPC intends to vote to fund the proposed taking on November 12, 2019 at
a scheduled Newton CPC public meeting.
46.  Plaintiffs have a reasonable likelihood of success on the merits of the claim that the
Newton CPC violated the OLM by deliberating in executive session at the October 10 Meeting.
47.  Unless this Court issues a temporary restraining order and preliminary injunction
ordering that Newton CPC postpone the November 12, 2019 meeting until Newton CPC reveals
all Executive Session Materials before proceeding to a vote on CPA funding, Plaintiffs and other
members of the public wiﬂ be itreparably harmed. Among other things, if the vote is taken and
CPA funds, or does not fund, the Plaintiffs and other members of the public will have been
deprived of an informed opportunity to influence the Newton CPC and the outcome of the vote.
48.  Plaintiffs have no adequate remedy at law.
49.  The balance of harms strongly favors Plaintiffs.
RELIEF REQUESTED
WHEREEFORE, Plaintiffs respectfully requests that this Court:
(1) As to Count T, enter judgment in favor of Plaintiffs that Newton CPC violated the
Open Meeting Law, and:
(a) Order that Newton CPC, its members and agents make public forthwith
the Exe(;utive Session Materials before proceeding to a vote on
committing CPA funding concerning the HPP Property taking;
(b)  Order that Newton CPC, its members and agents postpone the
November 12, 2019 public meeting and the related vote on committing
CPA funding concerning the HPP Property taking, and not reconvene it

until the Executive Session Materials have been made public; and
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{c) Order that Newton CPC, its members and agents are enjoined from
convening an executive session to deliberate on committing CPA
funding c;oncerning the HPP Property taking;

(d)  Levy such fines as this Court deems appropriate; and

(e) Award the Plaintiffs their costs, and reasonable attorney’s fees.

(2)  As to Count II, in accordance with G. L.c. 231A, § 1, determine the rights of the
parties and enter declaratory judgment in favor of Plaintiffs and against CPC declaring and
adjudging that Newton CPC:

(a) deliberated in executive session at the October 10 Meeting concerning
the Mayor’s proposal that the City take a defined portion of the HPP
Property using CPA funds;

(b)  had no right under the OLM to conduct those deliberations in secret;

(¢)  has no right to proceed with a vote on whether to commit CPA funds,
as requested by the Mayor, without revealing to the public the content
of all secret deliberations in executive session on the subject; and

(d) s obligated under the OML to reveal all Executive Session Materials
before proceeding to a vote on funding and must restrain from
conducting business in secret before such vote.

(3)  As to CountIII, in accordance with Mass. R. Civ. P 65, enter a preliminary and
permanent injunction ordering:

(f) That Newton CPC, its members and agents make public forthwith the
Executivé Session Materials before proceeding to a vote on committing

CPA funding concerning the HPP Property taking;
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(g)  That Newton CPC, its members and agents postpone the November 12,

2019 public meeting and the related vote on committing CPA funding

concerning the HPP Property taking, and not reconvene it until the

Executive Session Materials have been made public; and

(h)  That Newton CPC, its members and agents are enjoined from convening

an executive session to deliberate on committing CPA funding

concerning the HPP Property taking.

(4) For recovery of Plaintiffs’ cost of suit, including its attorney’s fees; and

(5)  For such other and further relief as the Court deems just.

Dated: November 6, 2019
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Respectfully submitted,

WILLIAM P. LEAHY, S.J., JOSEPH QUINN, and
LINDA REILLY, three registered voters in the City
of Newton

By their attorneys, —~

@W
es D. Mastgfman BBO# 326000
J es P. Pongetto BBO # 556144
ustavo Rib&iro BBO # 698854
GREENBERG TRAURIG, LLP
One International Place
Boston, MA 02110
Tel.: (617) 310-6000
E-mail:mastermanj@gtlaw.com

ponsettoj@gtlaw.com
ribeirog@gtlaw.com
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VERIFICATION

I, William P. Leahy, S.J, a plaintiff in the above-captioned matter, hereby verify under oath
that T have read this Verified Complaint for Violation of the Open Meeting Law, Declaratory
Judgment and Injunctive Relief and further verify that the allegations of fact stated therein are true

to the best of my knowledge.

Signed under the pains and penalties of perjury this ggay of November of 2019.

//?//MW/ /A;J

William P. Leahy, S.J.

14
ACTIVE 468315286



DOCKET NUMBER Trial Court of Massachusetts g

195 cv 354 The Superior Court “Ofile

CIVIL ACTION COVER SHEET

PLAINTIFF(S): William P. Leahy, S.J etal. COUNTY

Middlesex
ADDRESS: 140 Commonwealth Avenue Chestnut Hill, MA 02467

DEFENDANT(S): Newton Community Preservation Committee

ATTORNEY: James D, Masterman # 326000
ADDRESS: GREENBERG TRAURIG, LLP ADDRESS: Newton City Hall, 1000 Commonwealth Avenue,
One International Place Newton, Massachusetts

Boston, MA 02110

BBO: # 326000
TYPE OF ACTION AND TRACK DESIGNATION (see reverse side)
CODE NO. TYPE OF ACTION (specify) TRACK HAS A JURY CLAIM BEEN MADE?
D03 Injunction F []YEs NO

*If “Other" please describe:  and declaratory relief

Is there a claim under G.L. c. 93A? Is this a class action under Mass. R, Civ. P. 237
[]YEs NO []YES NO

STATEMENT OF DAMAGES PURSUANT TO G.L. c. 212, § 3A

The following is a full, itemized and detailed statement of the facts on which the undersigned plaintiff or plaintiff's counsel relies to determine money damages.
For this form, disregard double or treble damage claims; indicate single damages only.

TORT CLAIMS
(attach additional sheets as necessary)
A. Documented medical expenses to date:
1, TOA] DOSPIIA] @XPENEES «.uevreruyresseereemssrisbssss asssasssnssshissssisiasnsastsasisnssessssssssesess sisamsadsorsesssshessnssssasns ossrasas sy eaiasberpysbeussss susssstssassnsiss M—_
2. Total doctor expenses ........
3. Total chiropractic expenses ......
4, Total physical therapy expenses ..... .
5. Total other expenses (describe below) R S S S SO ST S TSR PR R R R e s

Subtotal (A): %

B. Documented lost wages and COMPENSAtoN 10 AaLE ... e st s sesssbasasssissssssssassssasnsssnssserasss
C. Documented property damages to date .............ccoeciiiininnn, $
D. Reasonably anticipated future medical and hospital expenses ... $
E. Reasonably anticipated lost wages .. RSOV PORRUOPPUPTPPPRPRN
F. Other documented items of damages (descnbe below) G SR SRS RS S O R RS SR R e

G. Briefly describe plaintiff's injury, including the nature and extent of injury:

TOTAL (A-F):$

CONTRACT CLAIMS
(attach additional sheets as necessary)
I___] This action includes a claim involving collection of a debt incurred pursuant to a revolving credit agreement. Mass. R. Civ. P. 8.1(a).
Provide a detailed description of claim(s):

TOTAL:$
Signature of Attorney/ Unrepresented Plaintiff: X QQW Date: jl/ /}

RELATED ACTIONS: Please provide the case numbe case hame, d county of any related actions pending in the Superidr Co

CERTIFICATION PURSUANT TO SJC RULE 1:18
| hereby certify that | have complied with requirements of Rule 5 of the Supreme Judicial Court Uniform Rules on Dispute Resolution (SJC
Rule 1:18) requiring that | provide my clients with information abgut cgurt-connected dispute resolution services and discuss with them the

advantages and disadvantages of the variouy’megthodgof di
Date: / //é// ﬁ
rd

Signature of Attorney of Record: X /




CIVIL ACTION COVER SHEET INSTRUCTIONS
SELECT CATEGORY THAT BEST DESCRIBES YOUR CASE

AC Actions Involving the State/Municipality * ER Equitable Remedies RP Real Property
AAT Contract Action involving Commaonwealth, D1 Specific Perfarmance of a Contract (A} C01 Land Taking (F}
Municipality, MBTA, etc. (A} D02 Reach and Appiy (F) C02 Zoning Appeal, G.L. c. 40A (F)
AB1 Tortious Aclion involving Comymonwealth, D03 Injunction (F) C03 Dispute Cancerning Title (F)
Municipality, MBTA, ete. (A) Do4 Reform/ Cancel instrument (F) C04 Foreclosure of a Mortgage x)
AC1 Real Property Action invelving DGS Equitable Replevin {F) CO8 Concominium Lien & Charges X
Commonwealth, Municipality, MBTA elc. (A) Do Contrdbution or iIndemaification (F) C99 Other Real Property Action {F}
AD1 Equity Action invohving Commonwealli, D07 Emposition of a Teust {A)
Municipality, MBTA, etc. A DO8 Minority Sharehelders Suit (A MC Misce! us Civil Acti
AE1 Administrative Action involving 209 interference in Contraciual Relationship  (F)
Commonwealth, Municipalily, MBTA efc. (A) D46 Accounting {A) E18 Foreign Discovery Proceeding {X)
311 Enforcement of Restrictive Covenant {F) £97 Prisoner Habeas Corpus {X)
CN Contract/Business Cases D12 Dissolution of a Parinership [t3] E22 Lottery Assignment, G.L. ¢. 10, § 28 {X)
D13 Declaratory Judgment, G.L. ¢. 231A {A)
AD1 Sexvices, Labor, and Materiats {F} 214 Dissclution of a Corporation {F) AR Abuse/Harassment Prevention
ADZ Goods Sold and Delivered {F) 99 Other Equily Action [tD)]
A03 Commerciai Paper (F) £15 Abuse Prevention Petition, G.L. ¢. 2094 (X)
AD4 Employment Contract {F) ions involving Ingarcerated Party ¥ E21 Protection from Harassment, G.L. ¢. 258E(X)
ADS Consumer Revolving Credit - vrer.at  {F}
A0S insurance Contract {F} A . AA Administrative Civil Actio
AOB Szte or Lease of Real Estale (F} PA1 Coniract Action involving an
A12 Consiruction Dispute (A) PE1 _'IE‘ ceu.rcer;;lntg‘i F'afty ] (A) E02 Appesl frem Administrative Agency,
A4 interpleader 7 ortfous Action invaiving an Gl c, 30A o)
BA1 Governance, Conduct, nternal bet I et il @ E03 Cestiorarl Action, G.L. c. 249, § 4 X)
Affairs of Entities (A) | e cerfﬁg d’;,a " N ivaiving an . E05 Confirmation of Arbliration Awards )
BA3 Liability of Shareholders, Directors, o1 é‘ca; Ait. i "I , ) E05 Mass Antitrust Ach, GL.c. 93, § 9 (A)
Officers, Partners, slc. (&) quily Adtion Involving an EO7 Mass Antitrust Adi, G.1. c. 93, § & 0
BE1 Shareholder Derivative (A) Incarcerated Party (F E0B Appointment of 3 Receiver %)
BB2 Securities Transactions (A) PE3 Administrative Action involving an E09 Construction Surely Bond, G.L. c. 14¢,
BC1 Mergers, Consclidations, Sales of Incarcerated Pary G §§ 20, 20A &)
Assels, Issuance of Debt, Equity, efc.  (A) £10 Summary Process Appeal (X3
RD1 Istellectual Property ) TR Tons £11 Worker's Compensalion )
BD2 Proprietary information or Trade . " E16 Auto Surcharge Appeal (18]
Secrels A BO3 'I‘:?f’ I‘;f:’ce'ft N;g“rgae";“ - Personal - E17 Civil Rights Act, G.L. ©.12, § 1141 (A)
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BOS Malpractice - Medical (A} E95 Farfeilure, G.L. ¢. 94C, § 47 )
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Commonweatth, a municipality, the MBTA, or any B15 Defamation (A} GL. c 231, § 608 ' )
other governmestal entity UNLESS your caseis a B19 Asbestos (A} o2 Ap.p.eai Bond Denial %)
case type listed under Administrative Civit Actions B20 Personal Injury - Slip & Fall {F
AA). B21 Environmental (F)
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S01 Summary Process - Residential ) E19 Sex Offender Regislry, G.L. . 6, § 178M (X)
$02 Summary Process - Commercialf E27 Minor Seeking Conse):-lt, G.L. c.“§1§2. §125(X)
Non-residential {F)

TRANSFER YOUR SELECTION TO THE FACE SHEET

EXAMPLE:

CODE NO. TYPE OF ACTION {specify) TRACK HAS A JURY CLA||I\_n_JBEEN MADE?
NO

BO3 Motor Vehicle Negligence-Personal Injury . F .

STATEMENT OF DAMAGES PURSUANT TO G.L. c. 212, § 3A

DUTY OF THE PLAINTIFF - The plaintiff shall set forth, on the face of the civil action cover sheet (or attach additional sheets as necessary), a
statement specifying the facts on which the plaintiff relies to determine money damages. A copy of such civil action cover sheet, including the
statement as to the damages, shall be served with the compiaint. A clerk-magistrate shall not accept for filing a complaint, except as
otherwise provided by law, unless it is accompanied by such a statement signed by the attorney or selfrepresented litigant.

DUTY OF THE DEFENDANT - If the defendant believes that the statement of damages filed by the plaintiff is inadequate, the defendant may
file with hisfher answer a statement specifying the potential damages which may result if the plaintiff prevails.

A CIVIL COVER SHEET MUST BE FILED WITH EACH COMPLAINT.
FAILURE TO COMPLETE THIS COVER SHEET THOROUGHLY AND ACCURATELY
MAY RESULT IN DISMISSAL OF THIS ACTION.




COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, ss. SUPERIOR COURT DEPT.
OF THE TRIAL COURT

C.A. NO_{GX cv3354C

WILLIAM P. LEAHY, §.J., JOSEPH QUINN,
and LINDA REILLY, Three Registered Voters
in the City of Newton,

Plaintiffs,
V.

NEWTON COMMUNITY PRESERVATION
COMMITTEE,

Defendant.

PLAINTIFFS’ MOTION FOR INJUNCTIVE RELIEF

Pursuant to Rule 65 of the Massachusetts Rules of Civil Procedure and G.L. ¢. 30A, Sec.
23(f), plaintiffs William P. Leahy, S.J., Joseph Quinn, and Linda Reilly, each a registered voter
in the City of Newton (“Plaintiffs”), move, after hearing convened on short order, for a
preliminary injunction against defendant, the Newton Community Preservation Committee

(“Defendant” or “Newton CPC™). In support hereof, Plaintiffs rely on their Verified Complaint

and Memorandum of Law, each filed herewith and incorporated by reference.
WHEREFORE, Plaintiffs pray that the Court allow this Motion and enter an Order
providing relief, as follows (capitalized terms not defined herein shall have the meamngs
assigned in the Verified Complaint and Memorandum of Law):
(a) That Newton CPC, its members and agents make public forthwith the

Executive Session Materials before proceeding to a vote on committing
CPA funding concerning the HPP Property taking;
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(b) That Newton CPC, its members and agents postpone the November 12,
2019 public meeting and the related vote on committing CPA funding
concerning the HPP Property taking, and not reconvene it until the
Executive Session Materials have been made public; and

(c)  That Newton CPC, its members and agents are enjoined from convening
an executive session to deliberate on committing CPA funding
concerning the HPP Property taking.

If the Court has a question, Plaintiffs pray that the Court review, in camera, the Executive

Session Materials before Newton CPC can proceed to a vote on committing CPA funding.

WILLIAM P. LEAHY, S.J., JOSEPH QUINN, and
LINDA REILLY, Three Registered Voters in the
City of Newton,

By their attorneys,

James D Master an BBO# 326000
Jayhes P. Ponseffo BBO # 556144
stavo Ribeiro BBO#698854
REENBERG TRAURIG, LLP
One International Place
Boston, MA 02110
(617)310-6000
mastermanj@gtlaw.com
ponnsettoj(@gtlaw.com

ribeirog@gtlaw.com

Dated: November 6, 2019
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COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, ss. SUPERIOR COURT DEPT.
OF THE TRIAL COURT
C.A. NO_|4%[cv 32 sYC.

WILLIAM P. LEAHY, S.J., JOSEPH QUINN,
and LINDA REILLY, Three Registered Voters
in the City of Newton,

Plaintiffs,

V.

NEWTON COMMUNITY PRESERVATION
COMMITTEE,

Defendant.

R R R W N T S N g S

[PROPOSED| PRELIMINARY INJUNCTION ORDER

This matter having come before the Court on November , 2019 on Plaintiffs’ Motion for
Injunctive Relief (“Motion”) in the above-captioned matter, and the Court having reviewed the
Verified Complaint, the Motion, Plaintiff’s supporting Memorandum, and related exhibits, and
having heard argument of counsel for all parties, it is ORDERED AND ADJUDGED as follows:!

L. Plaintiffs have demonstrated that they are substantially likely to succeed on the

merits of their claims;

2. Plaintiffs have demonstrated that there is a significant risk that they will suffer

irreparable harm if immediate injunctive relief is denied;

3. Plaintiffs have demonstrated that the balance of hardships as between the parties

weighs in Plaintiffs’ favor; and

' All capitalizéd terms in this Order shall have the meanings set forth in the Verified Complaint, unless otherwise
noted herein.
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4. Plaintiffs have demonstrated that immediate injunctive relief will promote the
public interest.

THEREFORE, I'T IS ORDERED THAT, Plaintiffs’ Motion is granted pursuant to Rule 65
of the Massachusetts Rules of Civil Procedure, and a preliminary injunction is hereby granted,
providing:

A. That Newton CPC, its members and agents are ordered to make public forthwith the
Executive Session Materials before proceeding to a vote on committing CPA funding
concerning the HPP Property taking;

B. That Newton CPC, its members and agents are ordered to postpone the November 12,
2019 public meeting and the related vote on committing CPA funding concerning the
HPP Property taking, and not reconvene it until the Executive Session Materials have
been made public;

C. That Newton CPC, its members and agents are otherwise enjoined from convening an
executive session to deliberate on committing CPA funding concerning the HPP
Property taking; and

D. That Plaintiffs are not required to post a bond or other surety.

SO ORDERED,

MIDDLESEX COUNTY
SUPERIOR COURT JUDGE

Date: November __, 2019
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COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, ss. SUPERIOR COURT DEPT.
OF THE TRIAL COURT
C.A.NO {Fklev 3358

WILLIAM P. LEAHY, S.J., JOSEPH QUINN,
and LINDA REILLY, Three Registered Voters
in the City of Newton,

Plaintiffs,
V.

NEWTON COMMUNITY PRESERVATION
COMMITTEE,

Defendant.

M M N N N e N N’ N S N’ S S’

PLAINTIFFS’ MEMORANDUM OF LAW
IN SUPPORT OF THEIR MOTION FOR INJUNCTIVE RELIEF

Plaintiffs William P. Leahy, S.J., Joseph Quinn and Linda Reilly, three registered voters in
the City of Newton (“Plaintiffs™), respectfully submit this Memorandum of Law in support of their
Motion for Injunctive Relief in the form of a preliminary, and ultimately, a permanent injunction.
Plaintiffs incorporate by reference as its statement of facts the verified facts set forth in the
contemporaneously filed Verified Complaint for Violation of the Open Meeting Law, Declaratory

and Injunctive Relief (“Verified Complaint”) against the defendant, Newton Community

Preservation Committee (“Defendant” or “Newton CPC”).!

INTRODUCTION

This case concerns violations of the Open Meeting Law, G. L. ¢. 30A §§ 18-25, by Newton

CPC. The OML was enacted “to eliminate much of the secrecy surrounding deliberations and

[ All capitalized terms used in this memorandum of law shall have the meanings set forth in the Verified Complaint,
unless otherwise defined herein.
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decisions on which public policy is based,” Ghiglione v. School Committee of Southbridge, 376
Mass. 70, 72 (1978), and requires that, with a few specific exceptions, all meetings of a public
body shall be properly noticed and open to the public. See G. L.c. 30A, § 20(a), (b). That was not
the case when Newton CPC considered land owned by Boston College, referred to as Webster
Woods, now targeted by Newton Mayor Fuller for a taking by eminent domain. Verified

Complaint, 19 20, 24, 26, and Exhibits 6, 7 & 8. In fact, over the last five years, Newton CPC has

voted to fund numerous property acquisitions for conservations purposes and has only entered
executive session when it concerned the taking of this property from Boston College. Verified
Complaint, § 3. This dispute came to a head on October 10, 2019 when Newton CPC entered
executive session to discuss whether to fund all the costs associated with the Newton Mayor’s
controversial proposal. Verified Complaint, § 26.

A CPC’s statutory mandate is pursuant to the Comumunity Preservation Act (“CPA™), G. L.
c. 44B. A CPC may approve expenditures of revenues from a fund of public dollars created by a
surcharge on the total property tax levy. G. L. c. 44B, § 7. If the City proceeds with a taking,
Newton CPC’s only role is to decide whether to fund the Mayor’s Funding Request to use CPA
funds to pay 100% of the costs, a funding request that violates the Newton City Ordinance
establishing the Newton CPC.? It has no role in effectuating an eminent domain taking under G.
L. c. 79, or in negotiations with BC or in any litigation which may possibly result. Even if this
Court were to construe broadly the exceptions to the OML as extending to the City’s negotiating

and litigation positions, the City suffers no “detrimental effect” because the amount of money the

24t is the intent of this ordinance that, to the extent possible, projects using CPA funds seek to leverage other funding
sources. CPA funds shall not replace existing operating funds only augment them.” (emphasis added). Newton City
Ord. § 7-80 (a)(3). Verified Complaint, § 21, and Exhibit |.

2
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City will award BC in just compensation has already been announced publicly as $15.2 Million.
Verified Complaint, § 20 and Exhibit 5 & 6.

Immediate injunctive relief is necessary. Newton CPC is scheduled to vote on the Mayor’s
Funding Request on November 12, 2019, after another planned executive session. Plaintiffs and
the public would be irreparably harmed if the Newton CPC votes on CPA funding having been
denied the transparency intended and required by the OML. Verified Complaint, Y 28-30 and

Exhibits 10 & 11.

These issues have been raised with Newton CPC directly. BC’s General Counsel filed an
OML complaint pursuant G. L. ¢. 30A § 23. Verified Complaint, § 27 and Exhibit 9. Rather than
addressing the matter on its merits, Newton CPC obtained an extension from the Attorney General
to November 19, 2019, after the scheduled vote, BC’s General Counsel was informed of the
requested extension by the AG. Verified Complaint, § 31 and Exhibit 12.

Newton CPC cannot meet its burden that it was entitled to secrecy. Therefore, Plaintiffs
respectfully request that the Court grant its request for a preliminary injunction, and ultimately a
permanent injunction, ordering that: (i) Newton CPC make public forthwith the Executive Session
Materials before proceeding to a vote on committing CPA funding concerning the HPP Property
taking; (i) Newton CPC postpone the November 12, 2019 public meeting and the related vote on
committing CPA funding concerning the HPP Property taking, and not reconvene it until the
Executive Session Materials have been made public; and (iii) Newton CPC is enjoined from
convening an executive session to consider the Mayot’s Funding Request.

LEGAL STANDARD

The injunctive relief standard is well settled. The Court may grant injunctive relief when

(1) there is a likelihood of success on the merits; (2) irreparable harm will result from denial of the

w2
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injunction; and (3) in light of the plaintiff’s likelihood of success on the merits, the risk of
irreparable harm to the plaintiff outweighs the potential harm to the defendant in granting the
injunction. Tri-Nel Mgt., Inc. v. Bd. of Health of Barnstable, 433 Mass. 217, 219 (2001) (citing
Packaging Indus. Group, Inc. v. Cheney, 380 Mass. 609, 617 (1980)). When, as here, a party seeks
to enjoin governmental action, the court must also consider whether the relief sought will adversely
affect the public. See Commonwealth v. Mass. CRINC, 392 Mass. 79, 89 (1984). Under G.L. ch.
30A, § 23(f), there is a burden shifting. Newton CPC, not Plaintiffs, has the burden to demonstrate
that its decision to enter executive session in connection with the October 10 Meeting was
authorized by the OML. Boelter v. Bd. of Selectmen of Wayland, 479 Mass. 233, 237 n.3 (2018).

Plaintiffs are likely to succeed on the merits. Newton CPC cannot meet its burden. The
asserted reasons for entering into executive session are at best, unsupportable, and in actuality,
specious. Plaintiffs face an imminent and irreparable injury, which it shares in common with the
public’s interests. If Newton CPC proceeds with a vote to use CPA funds at the November 12
Meeting, after discussions of the merits and consideration of materials in secret, the Plaintiffs and
the public at large would have only select, incomplete knowledge about, or participation in, the
considerations underlying governmental action. Therefore, injunctive rehief should enter.

ARGUMENT
I. Plaintiffs Have a Substantial Likelihood of Success on the Merits.

Newton CPC gave notice that it would enter into executive session “for the purposes of
considering the purchase, exchange, lease or value of Webster Woods and strategy regarding
Jitigation,” and did so for those purposes on October 10,2019. Verified Complaint, 1Y 24, 26, and
Exhibits 7 & 8. On its face, that would appear to fall under an exception to the OML. A public

body may “discuss strategy with respect to collective bargaining or litigation if an open meeting
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may have a detrimental effect on the bargaining or litigating position of the public body and the
chair so declares,” and “to consider the purchase, exchange, lease or value of real property if the
chair declares that an open meeting may have a detrimental effect on the negotiating position of
the public body.” G. L. ¢. 304, §§ 21(a)(3) & (6). Exceptions to the OML, however, are to be
interpreted narrowly to prevent the purposes of the statute from being rendered ineffective. See
District Atiorney v. Bd. of Selectmen of Middleborough, 395 Mass. 629 (1985).

Newton CPC cannot meet its burden to show that its executive session on October 10, 2019
was authorized by an exception under the Open Meeting Law.

a. Newton CPC Has No Role In A Taking By Eminent Domain Under G. L. ¢. 79,

Newton CPC lacks authority to effectuate an eminent domain taking under G. L. c. 79.
Newton CPC does not decide whether or what to take. In Newton, that authority rests with the
City Council and the Mayor. G. L. ¢, 79 § 2. When a taking is made, it is the same “board of
officers by whom an order of taking has been adopted,” namely the City Council with the Mayor’s
approval, who are charged with recording the order within thirty days in the registry of deeds
vesting title in the City. G.L. ¢. 79 § 3. Furthermore, Newton CPC has no statutory role in
awarding or determining how much money is to be paid to the landowner in the event of a taking,
again, that is the role of the City Council and the Mayor. G. L. ¢. 79 § 6. Nowhere in the Chapter
79 statutory framework is there any role of Newton CPC, or any CPC. Newton CPC 1s only a
funding source.

b. Newton CPC Is Not Considering the Purchase, Exchange or Lease of the

Webster Woods Portion of BC’s Property and Has No Role in Considering,
Determining or Approving Its Value in a Taking.

The difference between a taking by eminent domain and a voluntary, non-compulsory

“purchase, exchange or lease” between willing parties, needs little further amplification. Cf. G. L.
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c. 79A, § 1 (contrasting eminent domain and negotiated sale as two distinct forms of property
acquisition by the government). Regardless, in this case, Newton CPC has neither a substantive
nor procedural responsibility in the “purchase, exchange or lease” or a taking of the Webster
Woods portion of the HPP Property. Even if there could ever be good faith negotiations between
a private owner and a taking authority, Newton CPC would not, nor is it, involved in negotiations
concerning the threatened taking. It, therefore, has no negotiating position to protect. 2016 Mass.
Op. Atty. Gen. No. 47 (Apr. 5, 2016) (finding public body entered executive session improperly
under OML § 20(a)(6) where it was not engaged in negotiations with property owner and did not
discuss terms that were subject to any negotiations; see Opinion attached to this Memorandumy).
Because the taking of BC’s property is a matter for the City Council and Mayor, what
Newton CPC is “considering” is limited to whether to honor the Mayor’s Funding Request. The
Mayor announced that the taking of the Webster Woods portion of the HPP Property is to cost
$15.74 Million, exceeding Newton CPC’s available funds in FY20. Verified Complaint, §{ 13, 20

and Exhibit 6, 7 & 10. That requires Newton CPC to reset its priorities, make budgetary choices

and subordinate other meritorious projects to this one disappointing their proponents. Verified

Complaint, 7 13, 20, and Exhibits 4, 6 - 8. When a government authority is deciding how to use

millions of dollars in taxpayer money, it is a public process. Those decisions, and the reasons for
them, and the documents reviewed informing those decisions must be considered in the sunshine,
not in a back room, precisely the reason the OML exists.

Newton CPC may argue that its executive session is to protect against a “detrimental
effect” to the negotiation position of the City, in an overly broad extension of the exceptions to the

OML. First, in order there to be a detrimental effect on negotiations, the negotiations themselves
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must be between equally motivated parties, both free to walk away. In eminent domain, that 1s not
the case. The City is going to take, not enter into a voluntary purchase agreement with BC.
Second, even if a taking were somehow analogous to a voluntary “purchase, exchange or
lease,” for OML purposes, the intent to take, the amount of the Mayor’s request for funding, and
the amount to be paid to Boston College were publicly announced, widely known and disseminated
throughout the city of Newton and beyond, as of the October 10 Meeting, Verified Complaint,
20, and Exhibit 5 & 6. Where the purchase price has already been disclosed, there is no longer
any detrimental effect to the City’s negotiating position and the executive session is not justified.
2012 Mass. Op. Atty. Gen. No. 52 (Jun. 25, 2012). See Opinion attached to this Memorandum.

c. There is Currently No Pending or Imminent Litigation that Could Justify
Newton CPC Entering Executive Session.

The narrow exception in G. L. c. 30A § 21(a)(3) permits an executive session in order to
discuss strategy with respect to litigation that i1s pending, clearly and imminently threatened or
otherwise demonstrably likely. There is no litigation pending or threatened, other than in
connection with this Open Meeting issue. Even if there is possible litigation arising out of a taking,
Newton CPC will not be a party. Any potential future litigation regarding taking of part of the HPP
Property would be between the City, the taking authority, and BC, the property owner. Newton
CPC has no role in any future litigation strategy.

Newton CPC may argue that its executive session extends to protect against a “detrimental
effect” to a litigation position of the City of Newton. Once again, there is no litigation pending or
threatened; the prospect of litigation is pure speculation. Regardless, the issue is not whether there
is the possibility of future litigation, it is whether revealing the matters discussed in executive
session and the Executive Session Materials would have a “detrimental effect.” G. L. ¢. 30A §

21(a)(3). Where the purchase price has already been disclosed, there 1s no longer any detrimental
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effect to the City’s negotiating position and the executive session is not justified. 2012 Mass. Op.
Atty. Gen. No. 52 (Jun. 25, 2012).
II. Plaintiffs Will Suffer Irreparable Harm Absent Injunctive Relief.

Plaintiffs, registered voters in the City of Newton, whose interests are aligned with the
general public, will suffer irreparable harm if Newton CPC is allowed to proceed with their
scheduled vote on November 12, 2019 on the Mayor’s Funding Request without a process that is
fully transparent and open to the public. Irreparable harm exists where “money damages would
not adequately redress any harm the [voters] might suffer prior to a final judgment should they
prevail on the merits ...” Packaging Indus. Group, Inc., 380 Mass. at 621. Absent the injunctive
relief sought, Plaintiffs will be denied participation in a matter of local governance and of holding
local officials accountable for their decision making. This is not a harm that can be remedied
purely by monetary compensation. Cf. Kilcoyne v. Wayland Landfill Review Panel, 18 Mass. L.
Rep. 410 (2004) (“Violations of the open meeting law cause irreparable harm to the public.”).
1III.  Public Interest Strongly Favors Granting Injunctive Relief.

Finally, under the circumstances present in this case, the entry of preliminary injunctive
relief will promote the public interest by ensuring that publicity and transparency in government
is preserved. It is in the public interesf to ensure that all of the City’s constituents have access to
the decision-making process of their local government. See Boelter v. Bd. of Selectmen of Wayland,
479 Mass. 233, 238 (2018); see also D.A. for N. Dist. v. Sch. Comm. of Wayland, 455 Mass. 561,
570 (2009} (“It 1s essential to a democratic form of government that the public have broad access
to the decisions made by its elected officials and to the way in which the decisions are reached.”)
(citing Foudy v. Amherst—Pelham Regional Sch. Comm., 402 Mass. 179, 184 (1988)). The public

has a strong interest in fulsome, public deliberations concerning the merits of funding the proposed
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taking to the detriment of other eligible projects. All information that the CPC considers in making
this decision must be made public.

The necessity of immediate injunctive relief to protect the public interest is further
evidenced by the fact that Newton CPC has evaded addressing this issue on the merits until after
it votes and the haﬁn a fait accompli. On October 21, 2019, BC’s General Counsel filed an OML
complaint pursuant G. L. ¢. 30A § 23. Verified Complaint, § 27 and Exhibit 9. On October 29,
2019, Newton CPC, without informing or even copying BC, requested that the Attorney General
allow an extension of time to answer. Verified Complaint, § 31 and Exhibit 12. The Attorney
General granted Newton CPC’s request which now has until November 19, 2019 to answer, one
week after the Newton CPC vote whether to use CPA funds for the taking of the Webster Woods
portion of HPP Property owned by BC.

CONCLUSION

WHEREFORE, based on the foregoing, Plaintiffs respectfully requests that the Court enter
the relief set forth in the Motion for Injunctive Relief, filed herewith.

Respectfully submitted,

WILLIAM P. LEAHY, S.J., JOSEPH QUINN, and
LINDA REILLY, Three Registered Voters in the
City of Newton,

Jajhes D. Mastergfan BBO# 326000

mes P. Ponsetflo BBO # 556144

ustavo Ribeiro BBO # 698854

GREENBERG TRAURIG, LLP

One International Place

Boston, MA 02110

Tel.: (617)310-6284

E-mail:mastermanj(@gtlaw.com
ponsettoj(@gtlaw.com

Dated: November 6, 2019
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Tar COMMONWEALTH OF MASSACHUSETTS
OFFICE OF THE ATTORNEY (GENERAL

ONE ASHBURTON PLACE

Boston, Massacruserrs 02108
TEL: (6173 727-2200

WWWLITIASE, ovingoe

f\’lAURA— HeaLny
ATTORREY GENERAY
April 5,2016
OML 2016 —47
Alice Pizzi, General Counsel
Soldiers” Home in Holyoke
{10 Cherry Stiget
Holyoke, MA 01040

RE: Open Meeting Law Complaint

Dear Attorney Pizzi;

This office received a complaint from David Bartley, dated November 5, 2015, alleging
that the Board of Trustees of the Soldiers” Home in Holyoke (the “Board”) violated the Open
Meeting Law, G.L. ¢. 30A, §§ 18-25. Specifically, the complaint alleges that: (i) the Board
failed to follow proper procedures for entering executive session during its June 2 and June 23,
2015 mectings, and that (ii) during those two. mectings the Board conducted business in
executive session that was not appropriate for executive segsion. The complaint was originally
filed with the Board on June 30, 2015. The Board responded by letter dated August 27, 2015,
following an extension of time granted by our office.

Following our review, we find that the Board violated the Open Meeting Law in the ways
alleged. In reaching this determination, we reviewed the complaint fited with the Board, the
Board’s response, and the complaint filed with our office. Additionally, we reviewed the
executive session minutes of the Board’s June 2 and JFurie 23, 2015 meetings. Finally, we spoke
with the complainant by telephorie on January 5, 2016, and with Board Chair Steven Como by
telephone on January 5, 2016.

FACTS

We find the facts as follows. A structure on property located at 193 Fairmont St, in
Holyoke éncroached on land belonging to the Soldiers” Heme. In 2014, the Legislature passed
legislation authorizing the Commissioner of the Division of Capital Asset Management to
convey the small parcel of land belonging to the Soldiers’ Home to the owner of'the property at
193 Fairmont St. See St. 2014, c. 238. Division of Capital Asset Management subsequently

St




requested that the Board complete a form and declare the parcel surplus so that the Division
could transfer the land.

The Board held a meeting on June 2, 2015, at which it entertained public comment
regarding the status of the land adjacent to the property at 193 Fairmont St. Following some
discussion, the Board voted by roll call to enter executive session at the end of the meeting to
further discuss. the issue. The Chair did not state or identily an executive session purpose to
justify the discussion, nor did he stale that an open session discussion would have a detrimental
effect on the Board’s negotiating position. While in executive session, the Board discussed
whether ta declare the land at issue as surplus land so that it could be conveyed to the property
owner of 193 Fairmont St.! Board members shared their concerns about the fair market value of
the parcel, and wanted more information about the encroachinent before making a final decigion.
Following this discussion, the Board considered a motion to declare the parcel surplus, which
failed by a vote of 3-3,

The Board held another meeting on June 23, 2015 and again voted to enter into executive
session to discuss the property adjacent to 193 Fairinont St. The Chair did not state or identify an
executive session purpose to justify the discussion, nor did he state that an open session
discussion would have a detrimental effect on the Board’s negotiating position. During the
executive session, Board members shared their concetn that deélaring the entire parcel surplus
was more than what was necessary to temove the encroachment. The Board considered another
- motion to-declare the parcel surplus, which again failed by a vote of 3-3. The Board voted ong
more time on the motion, and this time it fdiled by a vote of 2-4, Immediately following the
executive session, the Board informed the owner of 193 Fairmont St. of its decision not to
dectare the land surplus.

DISCUSSION

1. The Board Failed to Follow the Proper Procediire for Enterinig into Executive Session
during 1is June 2 and June 23, 2015 Meetings,

A public body may meet in exceutive—or closcd——séssion for any of ten enumerated
purposes. One such purpose allows a public body to meet in executive session to “consider the
purchase, exchange, lease or value of real property if the chair declares that an open meeting may
have a detrimental effect on the negotiating position of the public body.” G.L. ¢. 30A, § 21{a)(6)
(“Purpose 6”). Prior to entering into executive session, the Chair must state the purpose for the
executive session, stating all subjects that may be revealed without compromising the purpose
for which the executive session was called. G.L. ¢. 304, § 21(b¥3). The chair must also
publicly announce whether the open session will reconvene at the conclusion of the executive
session, G.L.c. 304, § 21(b)(4).

Here, the Board Chair failed to state the purpose for the executive sessions prior to the
Board entering into the executive sessions. On both oceasions, it appears that the Board intended

' The Board has publicly released the minutes of its June 2 and June 23, 2015 executive sessions, and provided
copies to the compldinant on July 23, 2015,




to consider the value of real property. Thus, we infer that the Board intended fo enter into
executive session under Purpose 6. However, the Chair also failed to state that “an open meeting
may have a detrimental effect on the negotiating position of the [Board],” as required. by Purpose
6, G.L.c. 304, § 21(a)(6). These failures violated the Open Meeting Law. In its response to the
complaint, the Board acknowledged that the Chair failed to make these declarations prior to
enlering into execulive session.

2. The Board’s June 2 and June 23, 2013 Executive Session Discussions were Not
Appropriate for Executive Session,

Purpose 6 permits a public body to meet in executive session to “consider the purchase,
exchange, lease or value of real property if the chair declares that an open meeting may have a
detrimental effect on the negotiating position of the public body.” G.L. c. 30A, § 21(a)(6).
While in executive session, the Board discussed the value of a parcel of land and whether or not
to declare it surplus for the purpose selling the land to the owner ot 193 Fairmont St. The Board
contends that it had a negotiating position to protect because it needed to survey the property
lines, consider whether a smaller lot conld be designated as surplus, and determine whethetr
alternatives were available to the property owner of 193 Fairmont St., such as a local variance or
transfer of less than the full parcel.

The Board certainly considered the value of property during the two executive sessions at
issue, but did not have a clear negotiating position to protect. See G.L. ¢. 30A, § 21{a)(6). The

'Bomd was riot engaged in negotiation with the owner of 193 Fairmont St, over the parcel.

Rather, the Board was considering a request by the Division of Capital Asset Management to
declare the parcel surplus. During the meetings, the Board discussed the matter with the
property owrier in open session, entered into exccutive session to consider designating the parcel
as surplus, and then immediately corimunicated its vote fo the owner after makmg its final
decision. The Board did not discuss terms that were subject to any negotiation.” It discussed the
need to survey the boundaries of the parcel at issue and voted whether to designate it as surplus.
This discussion and vote should have occurred in open session, as doing so would not have
harmed the Board’s negotiating position, Because the executive sessions were not proper under
Purpose 6, we find that the Board viclated the Open Meeting Law.

CONCLUSION

We find that the Board violated the Open Meeting Law by failing to follow the proper
procedures for entering into executive session during its June 2 and June 23, 2015 meetings, and
discussed topics that were not appropriate for executive session during those meetings, We order
the Board’s immediate and future comipliance with the Law, and caution the Board that a simnilar,
fulure violation may be considered evidence of an intentional violation of the Law. Because the
Board has already publicly released the minutes of its executive sessions, we order no additional
remiedial action.

z While it is our understanding that the Soldiers’ Home weuld receive fair market value for the land, this issue was
not disciigsed during either meeling at issue.




We now constder this matter closed. Please be advised that this letter does not resolve
any other complaints. that may be pending with this office or with the Board. Please feel fiee to
contact our office at 617-963-2540 if you hiave any questions regarding this letter.

Sincerely,

v
Kevin W. Manganaro
Assistant Attorney General
Division of Open Government

cet David Bartley, Esq.

This determination was issued pursuant to G.L. ¢. 30A, § 23(c). A public body or any
member of a body aggrieved by a final order of the Attorney General may obtain judicial
review through an action filed in Superior Court pursiuant to G.L. ¢. 30A, § 23(d). The
complaint must be filed in Superior Court within twenty-one days of receipt of a final
order,
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June 25, 2012
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Sanda Barry
Hubbardston Parks Commission
7 Main Street, Unit 3
Hubbardston, MA 01452

Re:  Open Meeting Law Complaint

Dear Ms. Barry:

Our office received complaints from Danielle Arakelian, dated June 26,
2011; Jagsy Bratko, dated June 23, 2011; and Thornas Bratko, dated June 24,
2011, alleging that the Hubbardsten Parks Commission (the “Commissiorn™)
violated the Open Meeting Law, G.L.¢c. 30A, §§ 18-25, Specifically, the
¢omplaints allege that thie Commission violated the Open Meeting Law by failing
to list agenda topics with sufficient specificity in its March 14, 2011; March 28,
2011; April 11, 2011; April 25, 2011; May 9, 2011; and May 16, 2011 mecting
notices. The complaints further allege that the Commission unlawfully ertered
executive session during its May 16, 2011 meeting. The complaints were
originally submitted fo the Conmumission on June 2, 2011 and June 6, 2011. We
received-the Commission’s response to the cornplaints on June 22, 2011,

The Open Meeting Law requires that “the complainant shall file a written
complaint with the public body, seiting forth the circumstances which constitute
the alleged violation and giving the body an opportunity to remedy the alleged
violation; provided, however, that such complaint shall be filed within 30 days of
the alleged. violation.” G.L. ¢. 304, § 23(b). Here, with regard to alleged
violations on March 14, 2011; March 28, 2011; April 11, 20711; and April 25,
2011, the complaints were filed more than 30 days after the alleged violations.
Because the alleged violations occurred during open session meetings, we find
that the complainant could reasonably have known about the Commission’s
actions on those meeting dates, thus the complaints regarding the March 14,
March 28, April 11, and April 25 meetings are untimely. We decline to review
those complaints. The remaining complaints are addressed below,




FACTS

Throughout the spring of 2011, the Commission exp ored the possibility
of purchasing land pursuant to the Comnunity Preservation Act to construct new
spotts courts at the Curtis Recreation Field (“Rec Field™), The Commissioners
discussed a four-acre plot of land located at 48 High Street, adjacent to the Rec
Field, which had become available for purchase. The Commissioners discussed
the purchase price in open session, and discussed the positive and negative
aspects of purchasing that property.

The Conunission held an open meeting on May 9, 2011, The meeting
notice included a topic listed as “CPA proposal,” referring to the Community
Preservation Act. The land proposal being considered by the Commissioners
included purchasing land with funding through the Community Preservation Act.
Three Commissioners and an unidentified number of “High Street residents” were
present at the meeting. No substantive discussion regarding the project took
place, however, because Commissioner Christopher Norcross, who possessed
necessary docunients, was in another meeting.

The next Commission meeting oceurred on May 16, 2011, The meeting
notice iricluded a topic listed as “Exeecutive Session: Purpose #6: to consider the
purchase of real property.” Prior to that evening’s executive session, it was
established that the purchase price of the'land to expand the Ree Field was
$60,000. The minutes do not reflect when orhow negotiations resulted in the
$£60,000 figure, but both the Arakelian complaint and the minutes from that
evening’s executive session confirm that agrecment had been reached on a
purchase price of $60,000 in open session, prior to the executive session.” During
the public portion of this meeting, the Commissioners opened the floor for
coimments prior to votng to enter executive session. The minutes reflect that.
High Street residents in attendance questioned the necessity and the legality of the
executive session. Comumissioner Norcross responded that “[a] decision o move
forward to purchase the land needs to be made tonight.” The minutes show that at
feast one commissioner expresséd some igritation, stating that “community
members [wére} continually interrupting discussion and these interruptions are
delaying and extending meetings beyond what is reasonable.” The commissioner
added that the Commission “has heard the input of the High Street residents
multiple times and feels that all opinions have been heard and consideration will
be made.” Another commissioner stated that the executive session was in
compliance Wwith Open Meeting Law,

" The Community Preservation Act allows communities to create a local Communily Preservation
Fund to raise money through a surcharge of up te 3% of the real estate tax fevy on real property
for open space protection, historic preservation and the provision of affordable housing. The act
also creates a significant state matching fund, which serves as an incentive to communities to pass
the CPA,
* Because the executive session minutes for the May 16, 201 [ meeling have not yet been publicly
released, to the best of our knowledge, we do not recount their full detail here.
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During the executive session, the Commissioners discussed the purchase
ofthe land on High Street, but at no time during the e¢xecutive session did they
engage in discussion that could be characterized as affecting their ncgomtmg
position. The minutes of the executive session confirm that the purchase price of
$60,000 had atready been decided before the executive session. The Commission
discussed whether to go ahead with the purchase and the project, and discussed
the potential use of the land.

In the Lxeuztwe session, the Commission voted “to move forwird with the
appl;uatmn to CPC? for funds to purchase:a ot of land to develop for the
expansion and enhancement of the Curtis Recreational Fields,”

DISCUSSION

L The Commission Violated the Open Meeting Law by Failing to List
Topics with Sufficient Specificity in its Meeting Notices.

Public bodies are required to list topics in a meeting notice with “sufficient
specificity to reasonably advise the public of the issues to be discussed af the
meeting.” 940 CMR 29.03. When planning to discuss a specific piece of
property, public bodies should include sufficient information in the meeting.
notice to identify the property. A speeific address is always preferable; however,
if the Commission i unable to list a specific address, then it may list bordering
streets, mteasectlons landmarks or other identifying information. See OML
2010-2.

Here, the Commission could have reasonably anticipated that at the May
9,201} and May 16, 2011 meetings it would discuss the proposed purchase of
land either specifically at 48 High Street, or land located on High Stroet and
adjacent to the Rec Field, The Commission had discussed this specific property
throughout the spring of 2011. Despite that, the Commission’s May 9, 201 [ and
May 16, 2011 meeting notices did not provide sufficient information. Boih
notices simply referred to the general {ype of project, rather than identifying the
specific property to be discussed, either by address or by identifying landmarks.
The Commission, therefore, iaz!ed to fully comply with the Open Meeting Law
regarding posting its notices. 3

3 CPC refers to the Comrmunity Preservation Commitlee,
! Open Meeting Law detérminations may be found at the Attorney General’s website,
WWW.IIAsS, goviagolopenmeeting,
> The Town Clerk sént the Commission co-chairs an email on March 20, 2011 informing them of
the Open Meeting Law’s notice régquirements. It is not clear whether Lhe co-chairs received or
reviewed this email. Therefore, we do not find this to be an intentional violation of the Law.
3




i. The Commigsion Violated the Open Meeting Law by Entering Exegentive
Sesston for an Improper Purpose.

Public bodies may enter a closed, or executive, session only for one or
more of ten purposes cnumerated in the Open Meeting Law. G.L. ¢, 304, § 21.
One purpose is “[tjo consider the purchase, exchange, lease or value of real
property if the chair declares that an open meeting may have a detrimental effect
on the negotiating position of the public body.” Id. at § 21(a)(6). Prior fo
(,nteung executive session, “the chair shall state the purpose for the executive
session, stating all subjects that may be revealed without compromising the
purpose for which the executive session was called.” Id. at § 21(b)(3).

Here, the Commission listed in the notice for its May 16, 2011 meetmg
“Executive Session: Purpose #6: (o consider the purchase of real property.”
According to the minutes, the Commission first opened the floor for comments
prior to voting to enter executive session. High Street residents in attendance
questioned the necessity and the legality of the Exccutive Session. The
Commissioners responded with three reasons for entering executive session: (1)
because a decision needed to be made that night regarding the CPA application to
purchase the land; (2) because community members were too often interrupting
open meeting discussions, delaying meetings beyond what was reasonable; and

(3) because “the law clearly allows for an executive session, in the instance of a
purchase of real estate.” None of the Commissioners’ stated reasons accorded
with Open Meeting Law, however,

The Commissioners did not specify that entering executive session would
have a detrimental effect on their negotiatirig position with regard to the purchase
of property. Here, the Commissioners could not make such a claim because no
negotiation remained to be done at the time of this meeting. The complamts and
the minutes from the executive session make clear that the purchase price-—
$60,000—had already been decided before the Commissioners entered executive
session. The Commission did not discuss any other matters with respect to
negotiating the purchase of land, rather they discussed the pros and cons of going
ahead with the project. They discussed the potential use of the land, and
ullimately voted to go forward with the project. This discussion and vote should
have been conducted in an open'meeting.

In its response to the complaints, the Commiission stated that it needed to
enter executive session because the Commissioners felt that open discussion
would have detrimentally affected the “negotiations of the public body as the
body was as a whole not of one mind on the purchase.” When the terms of a land
purchase have been negotiated and the only remaining discussion relates to
whethér ornot to enter into the deal, Purpose 6 may no longer be used to justify
an executive session. The negotiation has concluded at that point, The
Comumission should therefore have held this discussion in an open session
meeting.




CONCLUSION

We find that the Commission violated the Open Mecting Law by failing to
list topics with sufficient specificity in ifs meeting notices, and by bnproperly
dlscussmg, matters behind closed doors that were not appropriate for executive
session. We order irnmediate and future compliance with the Open Meeting Law,
and cantion that future similar conduct may be considered evidence of intent to
violate the Open Meeting Law.

Beeause the minates of the May 16, 2011 executive session reflect that the.
actual purpose for entering executive session was to avoid open discussion of
matters required to be conducted in an open meeting, we order the Commissior {o
publicly release the May 16, 2011 executive session minutes, if it has not done so
already. The Commission may redact or withhold portions of thé minutes if one
or more of the exemptions to the Public Records Law, G.L. ¢. 4 § 7, or the
attorney/client privilege applies, See G. L. ¢. 304, § 22(5). We decline to take
the action requested by complainant Mr. Bratko, namely nullifying the revised
CPA application.

We now consider this matter closed. If you have any questions regarding
this letter, please do not hesitate to contact me at the number below,

Sincerel’y'

ff?"fﬁf/

Ve Jonathan Sclarsic

" Assisiant Aftorney General
Division of Open Government
Ph: {617) 963-2045

¢¢! Danielle Arakelian
Jassy Bratko
Thomas Bratko
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WILLIAM P. LEAHY, S.J., JOSEPH QUINN,
and LINDA REILLY, Three Registered Voters
in the City of Newton,

Plaintiffs,

'

NEWTON COMMUNITY PRESERVATION
COMMITTEE,

Defendant.

PLAINTIFEFS’ MOTION FOR SHORT ORDER OF NOTICE
CONCERNING MOTION FOR INJUNCTIVE RELIEK

Now come plaintiffs, William P. Leahy, S.J., Joseph Quinn and Linda Reilly, each a
registered voter in the City of Newton (“Plaintiffs”), and move for a short order of notice,
returnable on November 12,k 2019, concerning Plaintiffs’ Motion for Injunctive Relief (* njunction
Motion”) that seeks to enjoin defendant, the Newton Community Preservation Committee

(“Defendant” or “Newton CPC”), after violations of the Opening Meeting Law, G.L. ¢. 30A

(“OML”) at a public meeting on October 10, 2019 (“October 10 Meeting”). Without a short order,
Newton CPC will vote on the evening of November 12, 2019 concerning a Community
Preservation Act (“CPA”) funding request despite having held unlawful executive sessions in
violation of the OML. In support hereof, Plaintiffs rely on their Verified Complaint for Violation

of the Open Meeting Law, Declaratory and Injunctive Relief and Memorandum of Law in support

ACTIVE 46855019v1




of the Injunction Motion, each filed herewith and incorporated by reference, and further state as
follows:

1. Defendant violated the OML at the October 10 Meeting by conducting discussions
in executive session, excluding the public, when considering a CPA funding request by the Newton
Mayor concerning a potential eminent domain taking by the City of Newton.

2. Thereis a scﬁeduled Newton CPC public hearing concerning the proposed funding
on November 12, 2019 at 7:00 p.m. (“November 12 Hearing™) at which Newton CPC is expected
to vote on the funding request, after another unlawful executive session.

3. Newton CPC had an opportunity to address concerns about its executive sessions
had they responded timely by November 8, 2019 to a complaint served under the OML (“OML
Complaint”). Instead, the Newton city solicitor’s office secured an extension to respond to the
OML Complaint from the Attorney General until November 19, 2019.

4. By the Verified Complaint and Injunction Motion, Plaintiffs seek a preliminary and
a permanent injunction pos;cponing the November 12 Meeting, and enjoining and restraining the
Newton CPC from convening any future executive sessions regarding funding of a proposed taking
of BC’s property, and holding any future public hearings and deliberations until the minutes of,
and documents considered during, the October 10 Meeting’s executive session are made public.

5. Absent a short order, Plaintiffs will effectively be denied the relief sought by the
Verified Complaint and Injunction Motion because Newton CPC will have voted at the November
12 Meeting on CPA funding without the minutes of, and documents considered during, the October
10 Meeting’s executive session having been made public. Allowing a short order is consistent with
the goals of the OML. See G.L c. 304, Sec. 23(f) (“the court shall fix [the return], having regard

to the speediest possible determination of the cause consistent with the rights of the parties”).

ACTIVE 46855019v1




WHEREFORE, Plaintiffs pray that the Court allow this Motion and enter an Order

providing that a hearing on the Injunction Motion shall go forward on November 12, 2019 at 2:00

pm, prior to the November 12 Hearing. A proposed Order is filed herewith.

Dated: November 6, 2019

ACTIVE 46855019v1

WILLIAM P. LEAHY, S.J., JOSEPH QUINN,
AND LINDA REILLY, Three Registered Voters in
the City of Newton,

By their attorneys,

ety ——

Ja?’f). Masterman BBO# 326000
Jarhes P. Ponsetto BBO # 556144
Gustavo Ribeiro BBO # 698854
GREENBERG TRAURIG, LLP
One International Place

Boston, MA 02110

(617) 310-6000
mastermanj@gtlaw.com
ponnsettoj@gtlaw.com
ribeirog@gtlaw.com
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PLAINTYFES? MOTION FOR INJUNCTIVE RELIEE

Pursuant to Rule 65 of the Masséchusetts Rules of Civil Procedure and G.L. ¢, 30A, Sec.
23(f), plaintiffs William P. Leahy, 5.1, ] oseph Quinn, and Linda Reilly, cach a registered voter
in the City of Newton (“Plaintiffs”), move, after hearing convened on short order, for a
preliminary injunction against defendant, the Newton Community Preservation Committee
(“Defendant” or “Newton CPC”). In support hereof, Plaintiffs rely on their Verified Complaint
and Memorandum of Law, each filed herewith and incorporated by reference.
| WHEREFORE, Plaintiffs pray that t‘hé Court allow this Motion and enter an Order
providing relief, as follows (capitalized terms not defined herein shall have the meanings
assigned in the Verified Complaint and Memorandum of Law):
()  That Newton CPC, its membets and agents make public forthwith the

Executive Session Materials before proceeding to a vote on committing
CPA funding concerning the HPP Property taking;
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